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Abstract 

A deep analysis in the Brazilian health care system shows how Government depends from 

private companies. State has the Constitutional duty to implement and develop the health 

care system, but its goal only is possible if Interact with the private sector. In this way, there 

are three ways for success: increase tax incentives, adopt an information economics and 

recognize health as a scarce resource. In fact, nowadays, private sector are assuming a duty 
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without a public incentive policy, and it may impact in the sustainability of all health care 

system, as for private as for Government. 

 

Keywords: health care system; sustainability; scarce resource; tax incentives; information 
economics. 
 

Resumo 

Uma análise profunda do sistema de saúde brasileiro mostra como o Governo depende das 

empresas privadas. O Estado tem o dever constitucional de implementar e desenvolver o 

sistema de saúde, mas esse objetivo somente é possível se houver interação com o setor 

privado. Neste sentido, existem três caminhos para o sucesso: aumentar os incentivos fiscais, 

adotar uma economia da informação e reconhecer a saúde como um recurso escasso. De 

fato, hoje, o setor privado está assumindo um dever sem uma política pública de incentivos, 

e isso pode impactar na sustentabilidade de todo o sistema, tanto para as empresas quanto 

para o Governo. 

 

Palavras-chave: sistema de saúde; sustentabilidade; recursos escassos; incentivos fiscais; 
economia da informação. 
 
 

 
1. Introdução 
 

A whole health care system in Brazil depends from the interaction 

between public and private sector. Constitutional duties and goals, as uni-

versal and free treatment for all people, requires that the private sector 

accepts his position and finance all demand from those that can pay for it2. 

This relation is clear in the Law n. 9.656/1998 and the creation of a public 

agency named ANS (Agência Nacional de Saúde Suplementar or, in a free 

translation, Nacional Health Agency), with the purpose to attribute to the 

private sector a full package of responsibilities for their consumers. In con-

sequence, it intends to unburden the public system, always thinking in the 

Constitutional rules. So, because of the public interest in the sector, the 

private sector, especially the health insurance, suffers a hard regulation 

that makes unique3.  

                                                        
2
 It is important to note that the private health care system in Brazil includes even the direct providers 

(hospitals, clinics, doctors and laboratories - pharmaceutical or biomedical), and also the health in-
surance companies. 

3
 What is evident is that the sector "is under strict observance of control and/or planning of the Gov-

ernment [...] which characterizes the contract dirigisme", according Leonardo Vizeu Figueiredo (2006, 
p. 34). 
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Health is a scarce resource, with high costs and has an important po-

sition for all society, “resulting that this market has a different behavior 

than the others”, recognizes the Brazilian Federal Health Department (BRA-

SIL, 2012, p. 7). There are several factors that make it unique, like its public 

interest, irregular and unpredictable demand, carried by asymmetric infor-

mation, the costs for training doctors and nurses, the high technology 

equipment, and license taxes for class representation. 

Increase the health care system in Brazil, like impose ANS shows the 

necessity to converge the private and public sectors, both aligned with 

social and economic rules disposed in articles 6º and 170º from Brazilian 

Constitution. However, this partnership must be coordinated to be success-

ful, because private sector needs to keep in mind his profitable focus. Risi 

Junior e Nogueira (2002, p. 222) explains that “although the health policies 

have the possibility of extending benefits to population groups previously 

excluded, it is essential that actions are coordinated with other public poli-

cies”. 

Thus, this particular feature from private sector, acting also to keep a 

favorable economic conditions, infects the supreme principle of equality 

that teach that the inequality must be treated in a unequal way. About this 

lesson, dragged out from philosophy, Chaim Perelman translates equality 

into a six forms of justice. This principle is well explained by Celso Antonio 

Bandeira de Mello (2010, p. 18), advertising that the equality principle 

grants the impossibility of the legal order create unjustified and unreason-

able discrimination4. 

Therefore, in the exactly moment that the State, with its public poli-

cy, intends to impute legal duties for the private health care system be-

cause its public interests, providing always a wide and integral treatment 

for the consumers, National Health Agency must allow the financial breath 

and exempt the health insurance companies from some taxes5. Do not 

                                                        
4
 Therefore sets out three criteria to achieve recommended by the legislature, namely: a) desigualação 

factor; b) logical correlation between the erected factor in criteria descrímen and established dispari-
ty in diverse legal treatment; c) line of this logic correlation with the interests absorbed in the consti-
tutional system and juridicizados Thus. Evolving these ideas, Humberto Ávila (2009, p. 194) consoli-
dated the three equal conceptions: a) postulated, that is, as metanorma application other; b) princi-
ple, as the search for an ideal state of equality; c) rule, or standard material that pre-exclude matters 
within the competence of the legislative branch. Complete the author, with these premises, that 
"equality is assured only if the law, and uniformly applied, is isonomic in its content". 

5
 In the context of Humberto Ávila (2009, p. 197), "the extrafiscal purposes, in tax law, do not have the 

supporting power itself, to the point to justify your term to waive the adduction of the general justifi-
cation for unequal treatment of taxpayers. " 
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recognize the different aspects are the first element that shows an incor-

rect policy, because scarce resources are wrongly used. Equality principle 

must be always enforced in normal ways, and ignore this is the same to act 

in against Constitution.  

Private health care system needs a policy that must consider and ap-

ply these particular and unique technical features to optimize the resources 

and ensure its sustainability. However, do all the institutional groups want 

this working well? It is assured that an efficient and optimized health sys-

tem is a political choice as well6, and the human rights must take into ac-

count, especially because “legal system is a particular way of politics” (AN-

DRADE, 2006, p. 65) working likes imposition, concretion, control, discus-

sion and review of the policy. 

 Regulation Theory recognizes the force of these institutional groups 

which George Stigler (1967, p. 1) defined that arise when a person is an-

other agent; and the agent does not plan all the consequences of their 

actions7. Interest groups8 put the screws on State to obtain favorable politi-

cal results, keeping the market and the class distinction,9 manipulating, 

basically, the three primary structures: finance the political system, create 

new lines to explore and, lastly, face the legislative and executive acts in 

Courts10. 

                                                        
6
 According Sam Peltzman (1989, p. 1), “what has come to be called the economic theory of regulation, 

or ET, began with an article by George Stigler in 1971. The most important element of this theory is 
its integration of the analysis of political behavior with the larger body of economic analysis. Politi-
cians, like the rest of us, are presumed to be self-interested maximizers. This means that interest 
groups can influence the outcome of the regulatory process by providing financial or other support to 
politicians or regulators”. 

7
 George Stigler (1972, p. 98) in other issue shows the relations between politics and economics when 

“exclusivity of public policies does not create a basic difference between political and economic com-
petition”. 

8
 An interesting concept: “any group that, on the basis of one or several shared attitudes, makes 

certain claims upon other groups in society for the establishment, maintenance or enhancement of 
forms of behavior, that are implied by shared attitudes”. (TRUMAN, 1951, p. 33); 

9
 John and Rui Figueiredo (2002, p. 177) shows us that “in particular, we demonstrate that (1) as the 

court’s reversion point becomes more extreme, the transfer made in the lobbying stage will be 
smaller; (2) as the endowed interest group’s resources increase, the transfers are higher and the out-
come of the lobbying stage is closer to its ideal point; (3) as the underlying probability that the court 
will overturn the decision increases, the transfers to the regulator decreases, and therefore lobbying 
outcomes are driven toward non-results—which may eliminate lobbying altogether; and (4) as the 
responsiveness of the court to resources changes, the effect it has on lobbying will depend upon the 
ideology of the court”. 

10
 Figueiredo (2002, p. 161-162), tells us about lobby, explaining that “the rational choice of the litera-

ture outlines two primary mechanisms interest groups have in the lobbying process. First, groups 
‘buy policy’ through some form of resources transfer. Second groups lobby policymakers by providing 
information so that policymakers can ensure the policy they choose is close to their own preferences 
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 All these externalities integrate a fragmented society where the du-

rability of the national institutions is linked with a global adjustment and 

coherent system that assure a strong economic growth11. Nevertheless, in 

the health system, public policies must be consistent with the market and, 

in the same time, with the social rights12. Brazil must pay up itself, “but the 

fundamental question is whether the payment will occur as from national 

objectives or not”, concludes Gilberto Bercovici (2005, p. 66). 

ANS acts like a tool to enlarge the extent of the responsibilities of the 

private health sector, coordinating to the public system; but smother in the 

same time because do not recognize, in an effective way, its distinction. So, 

without ignoring the strength of the market and its necessary existence, the 

state's role on the private health system is align it to a sustainable devel-

opment. 

This article agrees that sustainability in the sector will be effective 

only if the public policies recognize the unique conditions from private 

health care system, particularly the health insurance companies, composing 

the entire segment under three essential principles13: a) the redistributive 

function, b) the diffusion of information economics and c) encouraging 

cooperation. First one induces that the regulatory scope must be redirected 

for a redistributive way, obliterating the “allocative inefficiencies of the 

concentration of economic knowledge”, as Calixto Salomão Filho (2008, p. 

50). An information society discovery its essential economic and social da-

tabase, attenuating the centers of Power, while the cooperation means to 

eliminate the exacerbated individualism14.  

                                                                                                                                  
and those of their constituents. Unfortunately, none these theories explicitly considers the effect that 
a posterior strategy - the opportunity for groups to challenge legislative or rulemaking policy in court 
– has upon the strategies employed by groups or the outcomes of legislation and rulemaking”. 

11
 Explains Joachim Hirsch (1998, p. 16) that "this fact puts them in a situation in which they are able to 

establish production standards, technology, division of labor and consumption in a trans form, allow-
ing them to make the economic potential of other countries will become a condition for its own ex-
pansion. Therefore, not only military strength, size or wealth resources are crucial to the internation-
al domination. Care, mainly the internal social and political relations and the constellation of class 
forces, which are crucial." 

12
 How emphasizes Gilberto Bercovici (2005, p. 41), “the Constitution cannot be understood in isolation, 

without links to social theory, history, economy, and especially the political”. 
13

 These three ideas are based in the book of Calixto Salomão Filho (2008, p. 48-51). 
14

 Calixto Salomão Filho (2008, p. 26) predicts that “you need to revisit the Modern State, to scrutinize 
the background which means, under this new approach, and what the depth of its regulatory role in 
underdeveloped economies. In them there seems little doubt about the need for propulsion through 
the development process state. It is not, however, the counter-cyclical Keynesian-type propulsion. 
Apt propulsion solves or minimizes the structural problems of these economies and at the same time 
able to spread the economic knowledge is required”. 
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Adapting all these ideas to the Brazilian private health care system, it 

is possible to draft better solutions to make an effective use of this scarce 

resource, considering him as a market product, but also an important tool 

to apply and improve social rights.  

 
2. Public and private cooperation: tax incentives 
 

An universal and free treatment for all people is the Constitutional 

duty of the Brazilian State and, because this, private sector cannot be 

forced to assume that goal. These features are not compatible for profit 

and broke the market logic. A solidarity health care system, with the sup-

port of the private companies, demands consideration from all society, but 

the State still remains with its duty. However, in the same time, private 

sector needs to help the Government because its social role and the in-

vestments consolidated all over the history. Here arises one challenge: how 

to share a responsibility from the State to the private health insurance 

companies, particularly because its profitable purposes? 

This redistributive way approach from the discussions about justice15 

which it is necessary to consider the Micheal Walzer’s ideas (THIGPEN, 

1983, p. 122) and consecrates the redistributive principle16 dividing in three 

kind: (a) redistribution of market power ensuring that individuals are not 

forced to bargain without resources for its own subsistence; (b) monetary 

redistribution, directly related to the tax system; (c) redistribution of prop-

erty and inheritance rights through the establishment of procedures for 

resolving conflicts or for cooperative control the means of production 

The redistributive principle to be follow from private health system 

means about the enforcement exchange policies to ensure that the private 

sector is not forced to provide universal service without resources for sub-

                                                        
15

 The current state has another assignment, "perhaps even more costly. Instead of just abstract and 
macroeconomic management of the company, also he is to do something that the particular and the 
market will never do: it fails redistribute. It is the redistribution that must be identified major func-
tion of the New State. It is, therefore, a State must base their management on values rather than 
economic objectives” (SALOMÃO FILHO, 2008, p. 93). 

16
 Angelina Figueiredo (1997, p. 95) explains that "the specificity and autonomy of the different spheres 

of justice is also the basis on which Walzer maintains its arguments in favor of redistribution. Walzer 
notes that the market is a sphere without borders because money is insidious and market relations 
are expansive. Thus, an economy radically "laissez-fairiana" would be equivalent to a totalitarian 
state: invade all other spheres and dominate all other distributive processes. In these situations, i.e. 
when the market distributions cannot be kept within its own limits, it is necessary to find ways of 
redistribution policies. " 
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sistence17. Evokes the financial possibilities to do so, a fact hitherto unob-

served by ANS. Admittedly, as states Ronald Fiani (2004, p. 102), "the regu-

latory process is complex, depending on the specific institutional context 

and the agents that context admits as participants in the process". The 

Brazilian Supreme Court (2002) judged with the same interpretation, con-

ceiving that “It is seen, therefore, that health care is not the burden of soci-

ety alone but duty of the State. The private sector cannot be compelled to 

attend the health and supplementary social security without due consider-

ation. So if private parties were willing to give their affiliates supplementary 

pension benefits and contractors assumed the obligation to pay for it, the 

exercise of this option does not ensure them the right to constitutional tax 

immunity, granted by the legislature only to entities providing social assis-

tance, regardless of contribution to social security (CF, art. 203), as a stimu-

lus to the altruism of its founders”. 

Adopt an universal policy of health care by the private sector, state-

replacement, requires the interaction, not imposition, to state power (and 

duty) rebalance sectors where special market conditions that create addi-

tional benefit for certain economic agents over others. The state counter-

part, on the other hand, cannot be understood as a corporate welfare, but 

rather in the development of an equal incentive policy and rooted in com-

munity goals (COMPARATO, 1988, p. 121). 

Stimulate mechanisms for financial recovery of the investments 

made by private health providers is consistent exactly with the social inter-

ests, particularly when aimed at prevention and technological research, 

behold, the lower necessity the treatment higher corporate profits. This 

policy, guided by the logic of this emerging form, is perceived in some legal 

provisions, such with Laws n.s 11,196 (the Good Law) and n. 12 715, whose 

established the National Program to Support Oncology Care - PRONON and 

the National Programmed to Support Health Care of the Person with Disa-

bilities - PRONAS / PCD, exactly for this purpose. 

Sustainable development needs to make the market compatible with 

the social Constitutional concerns, because it is believed that combining 

social responsibility, sustainable development, technology and tax incen-

                                                        
17

 This is the direct redistribution, exposed by Salomão Filho (2008, p. 93), whose example can be seen 
when "the regulation requires the major producers or monopolists who extend their services to con-
sumers (or prospective customers) that they have not access. It is what has lately called universal 
services”. 
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tives society can achieve improved quality of life, with the satisfaction of 

basic needs (education, food, health and leisure) (LEWIS, 2010, p. 284). 

It happens that, as outlined by Gilberto Bercovici (2006, p. 13), in 

Brazil there is only the modernization of its structure, without worrying 

about the full development. So arise institutes that, for a certain period, 

can act according to the executive agenda, however, once consolidated the 

scenario, this proves unsustainable for not fix the financial and operational 

bases of this form of action. The success of a sector, adapting to the expla-

nations of Acemoglu and Robinson (2012),18 depends on "inclusive institu-

tions" to encourage the industry to invest in research, development and 

sustainability. It requires planning, democracy and legal certainty. But until 

now it appears only the implementation of "extractive institutions", which 

allow modernization, but do not develop a broad and democratic project in 

favor of the private health system. 

A recent example can be seen in the study about Law n. 11.196/2005 

from São Paulo Industry Federation (FEDERAÇÃO DAS INDÚSTRIAS DO ES-

TADO DE SÃO PAULO, 2012, p. 11). After mapping that “Good Law” allows 

tax compensation for Science and Technology investments, it concludes 

that the rise in interest rates and the appreciation of the Real between 

2009 and 2011 increased imports of manufactured products, reducing the 

potential use of tax incentives for innovation19. With this scenario, the par-

ticipation of tax incentives for innovation represents a negligible percent-

age in the GDP of Brazil, from 0,03% to 0,05%, while in countries such as 

Canada, France, Korea, Denmark and Austria, these values correspond to 

0,21%, 0,26%, 0,17%, 0,11% and 0,12%, respectively. This shows, although 

                                                        
18

 The authors provide a historical-economic analysis to support the thesis that the success or failure of 
a nation is closely linked to their conduct of the institutions that govern the country. It therefore clas-
sifies inclusive institutions such as those that promote research, development and the evolution of 
each person in society. This type of institution is the key to the success of nations. On the other hand, 
extractive institutions are those that allow growth and enrichment of certain segments in an explora-
tory manner, without allowing the development of the whole society. This type, therefore, results in 
certain nation of bankruptcy. In this regard, the authors explain (p. 43, 68) “as institutions influence 
behavior and incentives in real life, they forge the success or failure of nations, individual talent mat-
ters at every level of society, but even that needs in a institutional framework to transform it into a 
positive force (…). Achieving prosperity depends on solving some basic political problems”.   

19
 Continues the study exposing that "these are the main explanations for the decline in investment and 

tax breaks for innovation, but it is also necessary to add the limitation of this tax incentive not to al-
low its use by companies that make the income tax return based on deemed income, and the fact 
that it is based on taxable income. In other words, companies that did not obtain profit are not eligi-
ble for incentive, which is contradictory as it is relatively common phenomenon bitter losses in times 
of crisis such as those described in the previous paragraph”. (FIESP, 2012, p. 11) 
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specific actions indicate situations guided the development, the economic 

situation, in fact, is grounded in market interests. 

Incentives, like the name, must be directed to promote social and 

economic development20, such as tax breaks, which can occur under the 

Fiscal Responsibility Law by amnesty, forgiveness, grant, presumed credit, 

grant of exemption, rate of change or calculation base modification involv-

ing itemized reduction of taxes or contributions, and other benefits that 

correspond to different treatment. These actions can become a company's 

marketing tools, since the reduction of the tax burden will revert proven 

the benefit of the company itself and its stakeholders. 

However, the mere provision of incentives is not sufficient and 

should also impose a continuous action, since companies have traditional 

economic rationale of seeking only quantitative numerical efficiency ratios 

(VERONESE; BASSOLI, 2011, p. 152). It is required, therefore, the establish-

ment of consistent public policies in government programs, which are 

mapped to clear objectives, action procedures and intended results21. 

We must emphasize, finally, that the tracks of this regulation, as well 

as any strategic decision, should be guided on the completeness of the 

essential elements of health, especially in the search for sustainability, a 

prerequisite for a universal and qualitative service. This approach requires 

the full knowledge of all the elements, behold, in Michael Spence's22 view 

in markets where the central issues are often not detectable or an incom-

plete verification, alignment of incentives are usually imperfect. 

Thus, the information economy emerges as the second principle to 

be observed in maximizing this scarce resource, because ignoring a key 

                                                        
20

 The lessons of Lourival José de Oliveira and Isadora Minotto Schwertner (2007), "although inject 
values in the development of social responsibility practices, businesses can get tax benefits arising 
from such practices, as a real contribution granted by the State, for the reward companies that invest 
in the social sphere, making these practices more attractive to the companies themselves, from a 
financial point of view. Already the company, rather than wait for state action benefits directly to the 
development of these practices”. 

21
 How public policies are characterized by discretion, because they are composed of choices of gov-

ernments and the public purposes implementation of programs, we must investigate their forms of 
intervention and control. The issue of public policy acquires magnitude on the need for expenditures 
for the meeting, involving issues related to the legal and institutional feasibility, state budget, re-
source scarcity and social culture. "The interests of the state and who governs in a given historical 
moment end, often overlying the constitutional guidelines, with long history of corruption, and the 
state machine used as an instrument to reach particular interests of those in power” (RIDENTI, 1992, 
p. 1-5). 

22
 Shows Michael Spence (2001, p. 450) that “it should be noted that the information carried by the 

signal can be productive itself. This will occur if there is a decision that is made better or with greater 
efficiency, with better information”. 
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variable will change the performance and the institutional structure of the 

market, hindering the development; and retreating again to an incipient 

modernization.  

 
3. Adopting a balanced regulation: information economy 
 

When George A. Akerlof (1970)23 wrote the article “The Market for 

Lemons”, in 1970, founded a view from the theory of regulation. The in-

formation economy holds that the state's role is to provide transparency in 

the regulated sector, allowing all involved to exercise their best choices. 

Therefore, was highlighted in the theoretical construction of the Joseph 

Stiglitz’s (2011, p. 232)24 information economy that information is not a 

standard commodity25, but the core of the development, to the extent that 

"knowledge by itself is a square well"; and accumulation, absorption, adap-

tation, production and transfer of knowledge are key to success, "then it is 

not assumed that markets alone will provide sustainable situations. Rather, 

the presumption is that they will not26. 

The information economy analyzes, verifies and accepts the im-

portance of information for market equilibrium and compatibility with the 

constitutional model, allowing the consumer to evaluate all the details of 

                                                        
23

 The idea of the author is warning that the lack of information on a product, given the consumer 
preference for the price, takes the producer to reduce the quality of your product aimed specifically 
reduce cost, by allowing it competes similarly to "lemons". 

24
 “While I have been discussing the economics of development, that subject cannot be separated from 

broader aspects of societal transformation (Stiglitz 1998), as Hirschman emphasized in his writings 
(1958, 1982). Race and caste are social constructs that effectively inhibit the human development of 
large parts of the population in many parts of the world. The study of how these constructs get 
formed, and how they change, is thus a central part of developmental studies (Hoff and Stiglitz 2010). 
In this article, I have emphasized the creation of a learning society. The economics of doing so entails 
policies that change sectoral composition. But at the root of success is the education system and how 
it inculcates attitudes toward change and skills of learning. Other policies (for example legal systems, 
gender-based microcredit schemes, affirmative action programs) can also play an important role”. 

25
 In other study, Joseph Sitglitz (2010, p. 1448) dispose that “the fundamental breakthrough in the 

economics of information was the recognition that information was fundamentally different from 
others commodities. It possesses many of the properties of a public good – its consumptions is non-
rivalrous, and so, even it is possible to exclude others to enjoying the benefits of some piece of 
knowledge, it is socially inefficient to do so; and it is often difficult to exclude individuals do enjoying 
the benefits”. 

26
 Joseph Stiglitz (2000, p. 232): “But perhaps the most important advances Will be in two areas in 

which only limited progress has been made so far: on dynamics and on organizations, on how and 
how well organizations and societies absorv new information, learn, adapt their behavior, and even 
their structures; and how different economic and organizational designs affects the ability to create, 
transmit, absorb, and use knowledge information”. 
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the good and give a choice to all private companies to remain on the mar-

ket, while allowing the price formation on solid foundations 

There are the special characteristics of the information economy: a) 

information products have its own value, but their benefit also depends on 

the user's ability to exploit them; b) the information is not consumed with 

use; c) the information is not a constant, i.e., it generally cannot be quanti-

fied; d) the information is an abstraction; e) new information is generally 

produced with public resources (especially basic research), and those costs 

are not normally attributed to market price setting purposes; f) the real 

benefit of the information is difficult to measure because it is limited to its 

use, which is impractical. 

Marc Porat (1977) classified information economy into two sectors: 

primary and secondary. The primary sector fits distribute information 

products and services through the market, and the secondary is for infor-

mation services provided internally in companies and in government. So, 

health system is integrated in the secondary sector to transform data and 

information into new information. This information economy aims to im-

plement policies that help "improve the knowledge and the ability of eco-

nomic agents to plan, execute and control the activities necessary for the 

construction, operation and maintenance of its information systems, aim-

ing to increase their productivity, efficiency and effectiveness. 

This way the information economy, applied to the area of health, al-

lows "the study of how individuals and societies exercise the option to 

choose the allocation of scarce resources for health among the alternatives 

that compete for their use, and like these scarce resources are distributed 

among the members of society", explains Patrícia Coelho Soárez (2012, p. 

55). 

Such predicates, more than any other, shapes the needs of both pri-

vate companies and consumers in the private health system, because com-

plete knowledge is one of the elements necessary for the development of 

the sector. And yet, can only be considered successful when the economic 

and social discovery provided by the diffusion of knowledge get effective 

dilution of power centers. The opposition to the general interest of the 

benefits captured by one of the economic agents should be observed and 

evaluated carefully by the regulator. The asymmetry information between 

the health insurance companies and their beneficiaries requires the State 
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facilitators procedures description and discussion of specific interests (LI-

MA, 2006, p. 91). 

The National Health Agency has worked to identify these gaps and 

make possible more confinable database to strategic decisions. This effort 

to integrate with Public Health System can be seen in products registration 

in local authorities, created in 2002; and most recently by a Standard Plat-

form for Exchange the Information (Standard TISS) - RN n. 127/2006. Such 

database allowed the agency to disclose, in real time, industry details27. 

But, despite the abundance of information, these are too technical 

and complex, difficulty the understanding of the beneficiaries. The com-

plexity of the system redounds in an adverse selection and, therefore, ac-

cording to Marcia Regina Godoy (2004, p. 23), "this rigidity of the current 

legislation were made losses for the consumer, for the public system of 

health, which is now burdened by the migration of underserved to the 

private health care system." The private health insurance companies with-

out a legal support and without a secure database support for performing 

actuarial calculations raise the average price shifting the population to the 

public system. 

All the interest groups involved potentiate the differences about the 

private health sector with the traditional market because a) the health 

condition is packed factor uncertainties and complex variables; b) full in-

formation is not available c) private companies holds power to manipulate 

the market. According to Lucas Brunetti (2010, p. 28), "in order to eliminate 

such effects insurers apply restrictions and control over the actions of pa-

tients and physicians, as shared insurance, deductibles, list of accredited 

providers, release protocols". However, the data presented in this study 

demonstrate that such mechanisms are not exactly efficient. Brazilian Na-

tional Health Agency28 announced that in the period between March to 

June 2013, there were 17,417 complaints about service warranty, relating 

to 552 operators. These complaints, of consequence, caused the suspen-

                                                        
27

 ANS Tabnet System, available at: 
<http://www.ans.gov.br/anstabnet/anstabnet/deftohtm.exe?anstabnet/dados/TABNET_RES.DEF>. 

28
 ANS entra com recurso na justiça para manter suspensão dos planos. Rio de Janeiro, 2013b. Available 

at: <http://www.ans.gov.br/a-ans/sala-de-noticias-ans/operadoras-e-servicos-de-saude/2215-ans-
entra-com-recurso-na-justica-para-manter-suspensao-de-planos>. Continues exposing the matter 
that "in 2012, the Agency received 75,916 complaints from beneficiaries, while bodies of the National 
Consumer Protection System (Sindec) received 27,422 complaints about health plans. The number of 
complaints received in the last monitoring period was six times higher than in the first, from Decem-
ber 2011 to March 2012". 
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sion of 26 companies, including the big ones like Unimed, Amil and SulA-

merica. 

Thus the information about the industry wins major economic relief 

and allows you to identify situations of no sustainability, as stated Clovis 

Ricardo Montenegro Lima (2006, p. 4) a "non-existence of correct and suffi-

cient information to guide the decision of economic agents limit its ability 

to act efficiently, and malfunction source markets and loss wellness". 

Therefore, information is a key input in the regulatory process to be affect-

ed by the ANS, in its entirety, and not just publish economic situations. It is 

essential for decision-making that denote the sector's sustainability and the 

optimization of scarce resources. 

It is worth remembering that the Brazilian Civil Law itself provides, 

through the principle of good faith, the need for transparency of infor-

mation to the legality of the business relationship. With all of the contract 

variables, both companies and beneficiaries can gather the best choice, 

encouraging the mutual cooperation. 

A full knowledge of the activity by all the parties is essential for the 

development of any economic sector, as emphasized Gilberto Gallopin 

(2010, p. 141), for "although new critical knowledge is needed in all areas, 

in many cases there is already enough basic knowledge to approach the 

path of sustainability more closely than we are doing at present. The largest 

difficulty lies, perhaps, in how to put that knowledge into practice".  

Information is essential to optimize decisions, especially that which 

relates to combine efforts to increase the provision of services in health 

care. The interaction between public and private, as permeated by the 

current regulatory framework, requires cooperation between actors; factor 

that arises, therefore, as the last element required for the consolidation 

and sustainability of the private health market, especially in a competitive 

and open world in which the country is inserted29.  

 
4. Public policy to sustainability: optimizing scarce resources 

                                                        
29

 Herman Chaimovich (2010, p. 99) makes a conclusion about the topic, assuming that “the recovery of 
world economy will happen an age where competitivity requires the incorporation of knowledge into 
products and services. Those countries best prepared to enter into a knowledge-driven market will 
dominate world economy to an extent inimaginable a decade ago. In the midsts of an economic cri-
sis, it is urgent to reflect on science in Brazil, the possible impact of knowledge in the economy and 
wonder if the present mechanisms for International Collaboration are adequate to enlarge and deep-
en the Brazilian science base, incorporate knowledge into products and extend the notion of innova-
tion as an appropriate social good”. 
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An important step to join forces in a cooperative market is the con-

sensus about the necessity to optimize scarce resources. According to Gil-

berto Gallopin (2010, p. 143) "to identify the areas of genuine common 

interest should begin by recognizing and identifying the real concrete inter-

ests of the different partners. This is not philanthropy, but cooperation for 

mutual benefit". In the case of private health system, emergency and pre-

cariousness of public services, when subsumed the requirements and Con-

stitutional guarantees, demonstrate the necessity to increase the quality of 

services and, due to its historical features, it is concluded that the interven-

tion of the private sector is essential. 

Concentrate efforts for optimization of scarce health resources and 

harmonize this work with the desires of a Constitutional state requires 

cooperation between various agents that make up the private health sys-

tem, all governed under the governance of the ANS. The peculiar nature of 

health, in the vision of Klaus Semlinger (2008, p. 547) “in a developed 

Knowledge Society (...) have to be open for collaboration with strangers 

and they have to combine cooperation and competition because increased 

specialization unavoidably leads to growing asymmetry of information, 

hampering both market mode collaboration and the hierarchy mode of 

control, it is argued that regional collaboration should take place in cooper-

ative networks of trusted partners”. 

Encouraging the full development through inclusive institutions, re-

quires the formulation of cooperation policies, but also stimulates competi-

tion. This way, in addition to an instrument in which the parties 

acknowledge that they have the resources, expertise and knowledge, must 

also act to reduce the costs of their transactions, improving performance 

and promoting the development (CAPORALI; VOLKER, 2004). 

The cooperation agreement became the third ideal model of govern-

ance aiming a productive form of autonomy and control. As the market 

model, cooperation combines autonomy and control by applying different 

levels of governance. However, these markets, cooperation is not anony-

mous. Rather, in the cooperation networks the information is widely pro-

vided without hierarchies or by direct orders; but by the disclosure of the 

needs and capabilities of each side over the other (SEMLINGER, 2008, p. 

552).  
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Although cooperation and competition apparently show up as antag-

onistic situations, these are capable of implementation by coordinating 

governance from ANS, acting legitimately to achieve the fundamental con-

stitutional guarantees and economic needs of the private sector. Klaus 

Semlinger (2008, p. 548) explains that such cooperation only becomes pro-

ductive when fragmentation of tasks and responsibilities is ordered by an 

effective coordination and efficient and, so, establishes three requirements 

for this achievement. 

The first one concerns to the trust at the time that cooperation re-

quires symmetry and mutual dependence, without having any exploitation 

by one of the parties. Another requirement to cooperation is to encourage 

competition, insofar as the activity can be permeated by the relationship 

with other parts, albeit in mutual engagement. Finally, cooperation re-

quires legitimacy of action that delimits the lines and areas30. 

National Health Agency must act to ensure cooperation between the 

various sectors from private health, whether public or private. Different 

from hierarchy, cooperation provides every party involved with the right of 

autonomous decision making and thus enables them to develop and apply 

their specialized know how. 

This tune to increase free enterprise and make hard procedures 

regulation, including restricting prices, conditions, coverage, activities, con-

tracts, etc., through various resolutions and opinions, without considering 

the economic aspect of the market should not be the role of ANS31. Regu-

late the market without considering all the people involved, demonstrates 

the no sustainability of the sector, because there are crucial information 

gaps it is therefore also urgent and necessary to improve the availability, 

dissemination and integration of existing relevant knowledge. In short, it is 

necessary to create an incentive policy that motivates the private sector to 

act in a cooperative way, aiming goals beyond self-interest. 

Like network cooperation (or cooperative management) observed in 

the sectors of telecommunications, internet and electricity, where all the 

actors involved in the private health should be placed in harmony with the 

                                                        
30

 Klaus Semlinger (2008, p. 555) explains that “there are three ways to accomplish such a combination 
of cooperation and competition: (1) appropriate internal redundancy; (2) clearly demarcated areas in 
which either cooperation or competition applies; (3) established legitimacy of selectivity”. 

31
 Gilberto Gallopin (2010, p. 125) affirms that “the sustainability (or unsustainability) of development is 

deeply influenced by a number of fundamental driving forces. Some of these drivers may be called 
proximate, the immediate causal processes directly impinging upon society and the environment 
(population, economic patterns, technology, and governance and policy)”. 
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public system to provide a health service for all the universality of benefi-

ciaries contributing with private health. In consequence, the public service 

can direct their efforts to the social welfare, extending attention to a quali-

tative and quantitative service32. 

Note that the guarantees and fundamental rights envisaged in the 

Constitution must be preserved, encouraged and funded. Cooperation is 

the path that can bring together the efforts of the public health sector to 

achieve better degree of satisfactoriness through interaction with private 

health. The first steps were taken, but so far there has been only the mining 

segment practice, which is not in line with the sector's sustainability. 

 
5. Conclusion 
 

There is no doubt that private health companies are important actors 

to the full welfare State, as recommended by the World Health Organiza-

tion. It is the State's duty that, under Article 199 of the Constitution allows 

and incentive private under a strict control by the Government. Promoting 

well-being, private health system have had to adapt their activity to the 

ideas brought by the consolidated regulatory framework with the creation 

of the National Health Agency in 2000. No longer admits an isolated action 

without considering the social aspirations. 

Health is the main aspect for the welfare assurance and dignity of the 

human being, so that the state policy should have it as a priority, as rec-

ommended by the Article 196 of the Constitution. In this sense it affects the 

private health system, which historically acted freely and without parame-

ters. This new context created a sensitive regulatory field over the past 20 

years. It was up to the ANS to manage this segment that has unique singu-

larities and, by choice, still under the aegis of private law, even under 

strong state interference. 

Because the Brazilian structural and historic dependence from pri-

vate companies in health services, this new regulatory framework increase 

                                                        
32

 Yochai Benkler (2011) exposes that “for decades we have been designing systems tailored to harness 
selfish tendencies, without regard to potential negative effects on the enormous potential for coop-
eration that pervades society. We can do better. We can design systems –be they legal or technical; 
corporate or civic; administrative or commercial- that let our humanity find a fuller expression; sys-
tems that tap into a far greater promise and potential of human endeavour than we have generally 
allowed in the past. (…) In other words, we need systems that offer material rewards to those who 
tend to be motivated by self-interest, without putting of those who are intrinsically inclined to coop-
erate.” 
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responsibilities to the private companies to charge full pay service to its 

beneficiaries, regardless of contractual restrictions. The list of mandatory 

procedures and the reimbursement to SUS are instruments that corrobo-

rate the State's intention, increasingly, to pass on to the private sector a 

liability that the rigor of Article 196 of Constitution should be the primary 

duty of the State. 

The private health system acts in parallel to the State in economic 

market activity, receiving the status of private service. Optionally, by segre-

gating the legal framework of the additional health from those associated 

with government, is proved that the Brazilian legal system reaffirms retrib-

utive character of the sector, but that it should interact with the notion of 

comprehensiveness of care. The private health companies did not comple-

ment the state service, but rather allow the beneficiary population second 

choice of care, in a supplemental form. 

The state's policy replacing public to private sector is hindering this 

second possibility, creating to companies the burden of fully treatment for 

the beneficiary. It is an odd movement. Transferring to part of the private 

sector a unique social burden demands a State consideration to the finan-

cial stability, aiming sustainability. It turns out that, to date, not considered 

this specificity in an expressed policy results in a difficult task to reconcile 

their social role with the profit-making purposes. The numerous economic 

difficulties, suspension of the marketing plans, bankruptcy, negative sales 

of individual plans, among others, prove the incompatibility of the private 

sector with the desires permeated by the current state agenda. 

It is necessary to the sector's sustainability and its development the 

recognition of these differences, promoting incentives (especially tax) to 

permit the financial stability of these institutions. It is also essential the 

effort for the full flow of information, especially those concerning the 

health prevention. Once characterized and mapped all industry members, it 

is an indispensable role the cooperative way between all those involved 

with the health system. 

National Health Agency needs to promote these actions, jointly, 

without forgetting the fundamental dictates of the Constitution and at the 

same time allowing economic purposes are guarded. These are the varia-

bles that will, in a sustainable manner, leveraging health in Brazil. 
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